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Title VI as a Means
of Achieving Environmental Justice
INTRODUCTION

Altgeld Gardens is a housing project in Chicago, and most of its 6,000
residents are Black.1 It is surrounded by a 140-square-mile ring which is
made up of a chemical incinerator, a water and sewage treatment facility,
steel mills, paint factories, scrap yards and at least 52 landfills.2 The
residents refer to this ring as a "toxic doughnut."3
Environmental racism is defined as "any policy, practice or directive
that differentially affects or disadvantages (whether intended or unintended)
individuals, groups, or communities based on race or color."4 Environmental racism is rooted in the fact that hazardous land uses 5 are a necessity.6 However, no community wants to live near them.7 Consequently, the
unwanted land uses are placed in communities that give the least amount of
resistance, usually poor, minority communities.' These communities are
especially at risk because although unwanted land uses may pose an
unknown risk, they also provide jobs.9 Also, many minority communities
do not have the resources"° to fight the location of the hazardous land uses

1. Glen Johnson, Minorities Join to Fight "EnvironmentalRacism;" Issue Attracts
Lawyers Looking for Social Causes, Anm. REPUBLIC, Apr. 9, 1995, at A7.
2. Heather M. Little, Toxin Shock, CHI. TRIB., Jan. 15, 1995, at 3.
3. Johnson, supra note 1, at A7.
4. Robert D. Bullard, Environmental Racism and "Invisible"Communities, 96 W. VA.
L. REV. 1037 (1994).
5. Hazardous land uses include public facilities such as sewage treatment plants and
municipal landfills, see ROBERT D. BULLARD, DUMPING IN DIXm 45 (1990); toxic waste
dumps, see id. at 42; lead smelters and paper mills, see Robert D. Bullard, Introduction, in
CONFRONTINO ENVIRONMENTAL RACISM: VoICES FROM THE GRASSRooTs 7, 10 (Robert D.
Bullard ed., 1993).
6. See BULLARD, supra note 5, at 46.
7. Id. at 46. This phenomenon is commonly known as NIMBY, or Not In My Back
Yard. Id. at 4.
8. See id. at 4.
9. Id. at 32.
10. Effectively fighting an unwanted land use usually takes a long time and many
minority communities do not have the money, people, or organization to sustain the fight.
See id at 18. Also, experts needed in an environmental lawsuit, lawyers and engineers for
example, are expensive. Id Minority communities often lack political resources, particularly
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in their communities." In addition to the fact that the sight and smell of
many hazardous waste facilities is offensive, hazardous wastes' 2 present a
significant health threat. 3 They can enter the body through the skin,
through inhalation or through ingestion.'4
This Comment begins by looking at the history of the environmental
justice movement, and at the evidence that supports the existence of
environmental racism. Part I describes a variety of studies that document
the correlation between race and siting decisions and concludes that race is
a primary factor in environmental siting decisions. Part II analyzes
historical attempts to achieve environmental justice. Minority plaintiffs have
brought claims asserting violations of their common law property rights,
existing environmental statutes, and the Equal Protection Clause of the
Fourteenth Amendment with limited success. Title VI of the Civil Rights
Act of 1964 is a potential vehicle for minority plaintiffs to achieve
environmental justice, and Part III discusses its usefulness in the courts and
in the administrative process. The Comment concludes that, despite some
hurdles to be overcome, Title VI seems to be the most viable option for
minority plaintiffs in their search for environmental justice.
I. ENVIRONMENTAL STUDIES

There is a growing body of evidence that tends to show that unwanted
and hazardous land uses are not randomly placed. 5 Various organizations
knowledge of the political system. Paul Mohai & Bunyan Bryant, Environmental Racism:
Reviewing the Evidence, in RACE AND THE INCIDENCE OF ENvIRoNMENTAL HAZARDS 163,

164 (Bunyan Bryant & Paul Mohai eds., 1992).
11. Bullard, supra note 5, at 18.
12. The United States Environmental Protection Agency defines hazardous wastes as
those wastes which are toxic, ignitable, corrosive or dangerously reactive. 40 C.F.R. §§
261.20 - 261.24 (1994). Ordinary materials such as detergents, varnish, used dry-cleaning
solvents, and mercury from old batteries can become hazardous wastes. UNITED CHURCH OF
CHRIST COMMISSION FOR RACIAL JUSTICE, Toxic WASTES AND RACE IN THE UNITED

(1987) [hereinafter Toxic WASTES AND RACE].
13. See Harvey L. White, Hazardous Waste Incinerationand Minority Communities,
in RACE AND THE INCIDENCE OF ENVIRONMENTAL HAZARDS, supra note 10, at 126.
14. Id.
15. See BULLARD, supra note 5, at 42. The siting of hazardous waste facilities is left to
the state and local governments, as long as they comply with federal requirements contained in
such acts as the Resource Conservation and Recovery Act (RCRA), 42 U.S.C.S. §§ 6901-6992k
(Law. Co-op. 1994 & Supp. 1995), and the Toxic Substances Control Act, 15 U.S.C.S. §§ 26012692 (Law. Co-op. 1982 & Supp. 1995). U.S. GEN. ACCT. OFF., REP., RCED-83-168, SITING
STATES 3

OF HAZARDOUS WASTE LANDFILLS AND THEIR CORRELATION WITH RACIAL AND ECONOMIC
STATUS OF SURROUNDING COMMUNrIES 4 (1983) [hereinafter GAO STUDY].

19961

TITLE VI AND ENVIRONMENTAL JUSTICE

have done studies in an effort to determine if racial minorities, as opposed to
the poor in general, bear an inequitable burden of environmental hazards. The
first study was conducted in 1983 by the General Accounting Office (GAO)
after a protest against the siting of a toxic landfill in North Carolina received
national attention. 6 The landfill, to be used for soil contaminated by
polychlorinated biphenyls (PCBs)," was approved by the state to be located
in a community that was more than 84 percent Black."8 Scientifically, the
site was not even suited for a PCB landfill. 9 Although the protest failed and
more than 400 people were arrested, the environmental justice movement'
gained national recognition because it was the first time anyone in the United
States had ever been jailed for protesting a landfill. 2 Representative Walter
Fauntroy, of the District of Columbia, who was arrested in the protest,
requested the GAO's study.22 The GAO studied communities located near
four hazardous waste sites in EPA Region 4, in the Southeast. 3 The report
investigated the correlation between the siting of off-site hazardous waste

16. See Donna Gareis-Smith, Comment, Environmental Racism: The Failure of Equal
Protection to Provide a Judicial Remedy and the Potential of Title VI of the 1964 Civil
Rights Act, 13 TEMP. ENVTL. L. & TECH. J. 57, 60-61 (1994). As part of the protest, blacks
and whites laid down in the road to prevent trucks from taking the PCBs to the landfill.
Bunyan Bryant & Paul Mohai, Introduction, in RACE AND THE INCIDENCE OF ENvIRONMENTAL HAZARDS, supra note 10, at 2.
17. Some of the possible harmful effects of PCBs are: cancer, tumors, birth defects,
eye and liver defects and cloracne, a disfiguring skin disease. Marc Trost, The Regulation
of PolychlorinatedBiphenyls Under the Toxic Substances Control Act, 31 A.F. L. REv. 117,
118 (1989). PCBs are dangerous to humans even at low exposure levels because they take
a long time to break down, and because they are passed up through the food chain in
increasing amounts. Id.
18. See BULLARD, supra note 5, at 36. At the time, approximately 60 percent of the
community, Warren County, was Black, in a state that was only about 24 percent Black. Id;
see also Michael Fisher, Environmental Racism Claims Brought under Title VI of the Civil
Rights Act, 25 ENVTL. L. 285, 296 (1995).
19. See BULLARD, supra note 5, at 36. Since the residents of the community had local
wells and the water table was only five to ten feet below the ground, it was inevitable that
the PCBs would end up in the water supply.
20. Also referred to as the environmental equity movement, it began primarily through
grassroots efforts. U.S. ENVTL. PROTECrION AGENCY, REP. 230-R-92-008, 1 ENVIRONMENTAL EQUITY: REDUCING RISK FOR ALL COMMUNrmS 6 (1992) [hereinafter ENVIRONMENTAL
EQUITY]. Alliances formed in various communities to fight environmental injustices. Id.
21. See BULLARD, supra note 5, at 38; see also Fisher, supra note 18, at 296.
22. Fisher, supra note 18, at 296.
23. GAO Study, supra note 15, at 1. Region 4 consists of Alabama, Florida, Georgia,
Kentucky, Mississippi, North Carolina, South Carolina, and Tennessee. l at 2.
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landfills and the racial makeup of the surrounding communities, finding that
three of the four communities studied were primarily Black, including one
community that was 90 percent Black.'
While the GAO study suggests that race may have been determinative
in those four communities, it does not establish a national trend of siting
hazardous waste facilities in minority communities.' The f'rst national
study documenting hazardous waste sites in minority communities was
published in 1987 by the United Church of Christ Commission for Racial
Justice ("CRJ").' The study examined the makeup of the communities
surrounding 415 commercial hazardous waste sites,27 dividing the Study
based on zip codes.' Although the study found that poor people of any
that race
race are more likely to live near a hazardous waste site, it found
29
was the most significant factor in the location of the facility.
In a study patterned after the CRJ study, the University of Massachusetts looked at 550 hazardous waste treatment, storage, and disposal
facilities ("TSDs").' ° The study divided the communities into census tracts,

24. Id. at 1, 4. Off-site landfills are not part of an industrial facility. Id at 1. The
other three communities were 38, 52, and 66 percent Black. Id. at 4. The landfill that was
38 percent Black was located in a rural area and was between 69 percent and 92 percent
Black within a four-mile radius. See Fisher, supra note 18, at 297.
25. See TOXIC WASTES AND RACE, supra note 12, at 3.
26. Id at ix. Dr. Benjamin Chavis was also arrested at the protest in North Carolina.
At the time, he was the head of the United Church of Christ's Commission of Racial Justice.
Fisher, supra note 18, at 297. There are more than a million and a half members of the

Protestant United Church of Christ. Charles Lee, Toxic Waste and Race in the United States,
in RACE AND THE INCIDENCE OF ENVIRONMENTAL HAZARDS, supra note 10, at 10, 11. The

Commission for Racial Justice is a national civil rights agency of the Church formed in the
1960s to advocate racial justice. Id.
27. A commercial hazardous waste facility is defined by the United States Environmental Protection Agency as a public or private facility that accepts hazardous waste, to
be treated, stored or disposed of, from a third party for a fee. Lee, supra note 26, at 65.
28. Toxic WASTES AND RACE, supra note 12, at 9-10. The study chose to look at
hazardous waste sites because there was national data available. Lee, supra note 26, at 16.
29. Lee, supra note 26, at 15. The study also found that the minority population in
communities with two or more hazardous waste facilities was more than three times the
minority population in communities without. Id. at 13. The minority population in
communities with only one facility was twice that of communities without. Id. Three of the
United States' largest commercial hazardous waste landfills, which make up forty percent of
the nations total landfills, are in minority communities. Toxic WASTES AND RACE, supra
note 12, at xiv.
30. Environmental Justice:

Claims of Discrimination Disputed in Reports on

Commercial Facility Siting, Toxics L. Daily (BNA) d8 (May 4, 1994). The report was
funded by WMX Technologies, Inc. Id. TSDs only make up a small percentage of the
facilities regulated by the Resource Conservation and Recovery Act, 42 U.S.C.S. §§ 6901-
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which are smaller than the ZIP code classifications made in the CRJ
study.31 Although this study found that the census tracts in which the
facilities were located were mostly white and working class, overall, when
the study looked at a two-and-a-half mile radius around the sites, it found
similar results to the CRJ study.32
Other national studies more strongly support the findings of the GAO
and the CRJ. The Environmental Protection Agency's Environmental Equity
Workgroup was formed in 1990 to study whether racial minorities and lowincome communities bear a greater environmental risk than the general
public.33 The Workgroup found that minorities were more likely than the
rest of the population to live near an undesirable facility. 34
The National Law Journal also conducted an investigation in which it
analyzed every toxic waste site in the Superfund35 program and every
environmental lawsuit filed by the federal government.36 The investigation
found that minority communities get less environmental protection from the
Environmental Protection Agency.37 This disparity in protection occurred
regardless of socioeconomic status, which suggests that racial status is the
determinative factor in environmental protection.38
To further support the evidence of environmental racism, there exist
examples of site-specific inequity. 39 The nation's largest hazardous waste
landfill is located in Sumpter County in Alabama, a county that is almost

6992k. Id. The study did not include industrial plants. Id.

31. Id.
32. Id.
33. ENVIRONMENTAL EQUITY, supra note 20, at 2.

34. Id. at 12. See also Gareis-Smith, supra note 16.
35. Superfund is the common name for the Comprehensive Environmental Response,
Compensation and Liability Act, or CERCLA, enacted by Congress in 1980 to provide
funding for the cleanup of abandoned hazardous waste sites. 42 U.S.C.S. §§ 9601-9675
(Law. Co-op. 1989 & Supp. 1995). See ToxIc WASTES AND RACE, supra note 12, at 5.

36. Marianne Lavelle and Marcia Coyle, Unequal Protection: The Racial Divide in
EnvironmentalLaw, NAT'L L.J., Sept. 21, 1992, at S2. The findings were based on census

data, the civil court case docket of the EPA, and the agency's record of performance at 1,177

Superfund sites. Id
37. ld The National Law Journal found not only that it took up to 42 percent longer
for the government to respond to hazards in minority communities, but that the penalties
assessed for violations were approximately one-fifth of those assessed at the sites having the
greatest white population. l4
38. See id.
39. See Lee, supra note 26, at 13.
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seventy percent Black.4° The south side of Chicago, which is mostly Black
and Hispanic, has the greatest concentration of hazardous waste sites in the
nation." In Houston, Texas, six of the city's eight municipal incinerators
are located in Black neighborhoods, and the seventh is in a predominantly
Hispanic neighborhood.4 2 The national,43 regional,' and site-specific45
studies, taken together, show that the target area for a study is irrelevant,
and that environmental racism does in fact exist.6
Recently, the GAO issued a report in which it studied 295 municipal
solid waste landfills47 and also reviewed ten studies on the demographics
of communities around hazardous waste facilities.4 The study found that
less than half of the facilities studied had a higher percentage of racial
minorities or low-income people within one mile of the facility when compared with the whole county.4 9 In reviewing the other studies, the GAO
found the results to be mixed and inconclusive. 50
Despite the arguably inconsistent results of this study, statistics support
the existence of environmental racism. The EPA' s Workgroup found evidence
that shows that lead in the blood of children under the age of five is greater in
Black children than in white children from the same urban area.5 What is
significant about this study, though, is that Black children had higher lead
levels than white children at all income levels, which suggests that income and
race are two separate factors in environmental racism.52 The difficulty is that
40. Connor Bailey & Charles E. Faupel, Environmentalismand Civil Rights in Sumter

County, Alabama, in RACE AND THE INCIDENCE OF ENVIRONMENTAL HAZARDS, supra note

10, at 140.
41. Lee, supra note 26, at 13.
42. Id.
43. See supra notes 26-38 and accompanying text.
44. See supra notes 16, 23-24 and accompanying text.
45. See supra notes 40-42 and accompanying text.
46. See Mohai & Bryant, supra note 10, at 161, 165.
47. Municipal solid waste landfills receive household waste and can be either publicly
or privately owned. 40 C.F.R. § 258.2 (1995).
48. Minorities Not Over-Represented Near Solid Waste Landfills, GAO Says, Nat'l
Env't Daily, (BNA) (Aug. 3, 1995). The report was requested by Sen. John Glenn (D-Ohio)
and Rep. John Lewis (D-Ga.). Id.
49. Id.
50. Id.
51. ENVIRONMENTAL EQUITY, supra note 20, at 11. Lead poisoning in children can
cause mental retardation and impaired growth. Bryant & Mohai, supra note 16, at 2.
52. See Fisher, supra note 18, at 299. In families with less than $6,000 of income, 68
percent of Black children between the ages of six months and five years had unsafe lead
levels, while in the same age group of white children, only 36 percent had unsafe lead levels.
ENVIRONMENTAL EQUITY, supra note 20, at 11. In families with an income of more than
$15,000, 38 percent of Black children had unsafe levels, while only 12 percent of white
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secondary factors, such as racial stereotypes, blur the line that separates race
and socioeconomic status.53
The distinction between race and socioeconomic status is important,
though, because the poor are not a suspect class in terms of equal protection,' while race is a suspect class.5 5 Therefore, classifications based on
race will be subject to strict judicial scrutiny,56 while classifications that
disadvantage the poor, which is not a suspect class, are presumed valid and
only need to bear a rational relationship to the legitimate state goals.5 The
distinction between race and socioeconomic status is also important under
Title VI, because the Title only applies to discrimination based on race,
color, and national origin, not socioeconomic status.58
II. HISTORICAL ATTEMPTS TO ERADICATE ENVIRONMENTAL RACISM
A. COMMON LAW CLAIMS

Some plaintiffs have attempted to use property rights as a basis for
fighting the siting of undesirable land uses. A common claim based on
property rights is a nuisance action. 59 For example, three years before the
protest in Warren County failed to stop the siting of the PCB landfill,'
adjacent landowners had tried to stop the siting through common law causes
of action.6' Their nuisance claim failed because the Toxic Substances
Control Act 62 authorizes the disposal of PCBs.63

children did. Id.
53. Richard J. Lazarus, Pursuing "EnvironmentalJustice:" The Distributional Effects
of Environmental Protection, 87 Nw. U. L. REV. 787, 825, 827 (1993).
54. San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 28 (1973); Maher v. Roe,
432 U.S. 464, 471 (1977).
55. City of Richmond v. J.A. Croson Co., 488 U.S. 469, 493-494 (1989).
56. Id.
57. See, e.g., Heller v. Doe, 509 U.S. 312, 319-320 (1993).
58. 42 U.S.C. § 2000d (1989 & Supp. 1995).
59. A nuisance is something that unreasonably interferes with the use and enjoyment
of land. RESTATEMENT (SECOND) OF TORTs § 821D (1979). An interference is unreasonable
if the harm outweighs the benefit. See id. § 826. Harm is measured by the extent of harm
involved, the character of the harm, suitability, burden to avoid the harm, and the societal
value attached to the use that is invaded. Id. § 827. Benefit is measured by societal value
of the use, suitability, and how practical it is to avoid or prevent the invasion. Id. § 828.
60. See supra notes 16-21 and accompanying text.
61. Twitty v. North Carolina, 527 F. Supp. 778 (E.D.N.C. 1981), aff'd without op., 696
F.2d 992 (4th Cir. 1982).
62. 15 U.S.C.S. §§ 2601-2692 (Law Co-op. 1982 & Supp. 1995).
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Common law nuisance claims often fail when it comes to proving
causation because there is a lack of data concerning the health effects of
pollution.' Also, courts are unlikely to find activities unreasonable that
are done pursuant to a valid environmental permit.65 Procedural obstacles,
like statutes of limitations, can also bar recovery.' Another shortcoming
of using common law claims to remedy environmental racism is that relief
is most commonly in the form of damages, instead of equitable relief. 67
Since an injunction, which would halt the operation of the facility, is not
available, common law claims are best suited for situations where the
plaintiffs have suffered some property damage for which they want
compensation."
B. ENVIRONMENTAL STATUTES

Another possible avenue to achieving environmental justice is through
Both federal and state environmental
existing environmental statutes.'
laws contain procedural limitations.7" When these limitations are disregarded, minority plaintiffs often are given private attorney general status
under the statute71 and have the opportunity to stop the siting based on
noncompliance with the statute. 72 Consequently, although the substantive
basis of this type of lawsuit does not involve racial allegations, it is still an
effective way to stop, or at least slow, the siting of an unwanted land use.73
Alleging procedural violations of the California Environmental Quality Act
(CEQA), minority plaintiffs were successful in halting the siting of a

63. TWitty, 527 F. Supp. at 781.
64. Fisher, supra note 18, at 310.
65. Id. at 308.
66. Id. at 310 n. 116. For example, a New York court hearing the Love Canal litigation
dismissed 54 of the 91 personal injury claims because they were filed more than three years
after exposure to the chemicals. Id. Love Canal is an infamous industrial waste site where
dozens of homes had to be evacuated in the 1970s when industrial waste started seeping into
the basements. Natalie Angier, Hazards of a Toxic Wasteland: Learning to Cope with HighTech Risks, TIME, Dec. 17, 1984, at 32.
67. See Fisher, supra note 18, at 310.
68. See id. at 310 n.117.
69. Lazarus, supra note 53, at 827-828. See, for example, CERCLA and RCRA.
70. Lazarus, supra note 53, at 828.
71. E.g., Clean Air Act, 42 U.S.C.S. § 7604 (Law Co-op. 1989 & Supp. 1995).
72. Lazarus, supra note 53, at 828.
73. See id. Alternatively, racial allegations do form the substantive basis of a civil
rights cause of action. Id.
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hazardous waste incinerator in their community.7 4 The court found that the
"Final Subsequent Environmental Impact Report" did not meet the
requirements of CEQA because its analysis of the impact and the alternatives to the proposed site were inadequate." More significantly, the court
also found that the public participation requirement of CEQA was violated
because the report was not translated into Spanish, when about 40 percent
of the residents of the community spoke only Spanish. 6 This delay proved
to be successful because Chemical Waste Management ultimately abandoned
the site, although it could have re-written the report, and had the report
complied with CEQA, completed the incinerator.77
The National Environmental Policy Act (NEPA)" is the primary
federal environmental law which gives the public a voice in environmental
decisions.79 NEPA contains a number of procedural limitations that can
be used to challenge a siting decision.'
The only remedy available,
though, is an order for the defendant to repeat the decision-making
process."1 This is useful in that it could delay and frustrate the potential
polluters, possibly causing them to choose another site. 2 For plaintiffs
seeking environmental justice, NEPA has three primary shortcomings. First,
NEPA imposes procedural limitations, but no substantive limitations.8 3 In
other words, NEPA requires that the impact on the environment be taken
74. El Pueblo Para el Aim y Agua Limpio v. County of Kings, 22 Envt. L. Rep.
20,357 (Cal. App. Dep't Super. Ct. 1991) (Envtl L. Inst., Dec. 30, 1991).
75. Id. at 20,357-20,358.
76. Id. at 20,358.
77. See, e.g., James H. Colopy, The Road Less Traveled: Pursuing Environmental
Justice Through Title VI of the Civil Rights Act of 1964, 13 STAN. ENvTL. LJ. 125, 143
(1994).
78. 42 U.S.C. §§ 4321-4370d (1989 & Supp. 1995).
79. Hope Babcock, EnvironmentalJustice Clinics: Visible Models of Justice, 14 STAN.
ENVTL. L.J. 3, 16 n.54 (1995).
80. For example, NEPA requires an environmental impact statement which must
include, among other things, alternatives and possible adverse effects. 42 U.S.C. § 4332(C)(i).
81. Id.
82. Fisher, supra note 18, at 308-309. Unfortunately, in communities that lack
political power and resources, like many minority communities, the decision-making process
will be repeated, and the facility sited anyway. Id. Politically powerful, typically wealthy
non-minority communities, can more easily use the environmental laws to their advantage.
Colopy, supra note 77, at 126.
83. James S. Freeman & Rachel D. Godsil, The Question of Risk: Incorporating
Community Perceptionsinto EnvironmentalRisk Assessments, 21 FORDHAM URB. L.J. 547,
556 (1994). See also Strycker's Bay Neighborhood Council v. Karlen, 444 U.S. 223, 227
(1980) (holding that NEPA imposes a procedural duty on agencies and the court's role in
reviewing that decision is simply to make sure that the agency considered environmental
consequences).
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into account, but it does not require any specific decision." Another
shortcoming of the NEPA is that its focus is on a single permit, or site, and
85
it does not consider the impact of surrounding sites. Consequently, it is
possible to have several sites in one community that each comply with
NEPA, but in the aggregate create a problem. The third shortcoming is that
while NEPA requires public participation, the reports are technical and often
hard for the ordinary citizen to understand."
The problem with federal environmental laws, in general, is that they
are too broad to effectively address local problems."' They typically set
8
general standards that do not take aggregate impacts into account. " The
relief available under federal environmental statutes is usually an equitable
remedy or a civil penalty, and the Supreme Court has ruled that civil
penalties must be paid to the federal treasury, not the plaintiffs.89
C. THE EQUAL PROTECTION CLAUSE

Recognizing the limitations of the common law and environmental
statutes, some minority groups attempted to assert civil rights claims under
the Equal Protection Clause of the Fourteenth Amendment." The Supreme
Court has stated that the "central purpose of the Equal Protection Clause of
the Fourteenth Amendment is the prevention of official conduct discriminating on the basis of race."9 In order to prevail, plaintiffs must show that
the siting decision was made with discriminatory intent.' In other words,
84. Freeman & Godsil, supra note 83, at 556.
85. Id. at 557.
86. Id. This occurs despite regulations to the contrary. See, e.g., 40 C.F.R. § 1502.8
(1995) (requiring environmental impact statements to be written in "plain language" so the

"public can readily understand them").
87. Babcock, supra note 79.
88. Id. Although environmental laws set limits on the amount of pollution a facility
can produce, discharging is legal if within those limits. Fisher, supra note 18, at 307. If
there are a number of polluting facilities in a community, but they are acting pursuant to their
permits, then environmental laws offer no remedy. See id
89. Gwaltney of Smithfield, Ltd. v. Chesapeake Bay Found., Inc., 484 U.S. 49, 53
(1987); see also Babcock, supranote 79, at 17-18. Gwaltney has been overruled to the extent
that 1990 Clean Water Act amendments now allow citizen suits to address wholly past
violations. Fried v. Sungard Recovery Services, Inc., 916 F. Supp 465, 467 (E.D. Pa. 1996).
Previously, Gwaltney had interpreted the prior Clean Water Act provision as applying only
to continuing violations. The portion of Gwaltney dealing with damages has not been altered.
90. The Fourteenth Amendment states in relevant part that "no State shall ... deny
any person within its jurisdiction the equal protection of the laws." U.S. CONST. amend.
XIV, §1.
91. Washington v. Davis, 426 U.S. 229, 239 (1976).
92. Id. at 238-239.
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the plaintiff must establish that race was the "motivating factor in the
decision" and the decision was made "because of" its adverse effect on the
racial minority group.93 The Court has stated that evidence of intent does
not have to be direct; 9' it can be established through circumstantial
evidence, as well.95 The requirement of showing discriminatory intent has
proved prohibitive to minority civil rights claims, even in cases where there

is clearly disparate impact. 96 In Bean v. Southwestern Waste Management

Corp., minority residents of a Houston, Texas, community alleged a civil
rights violation and sought to enjoin the siting of a solid waste disposal
facility.97 The claim was brought against the permitting agency, and also
the facility operators.9 The landfill was located within 1,700 feet of a
mostly Black high school with no air conditioning. 9 While the court
found the siting decision to be "unfortunate and insensitive," the circumstantial evidence provided by plaintiffs did not establish a discriminatory
intent as required by Arlington Heights1°° and the court denied the

preliminary injunction. 1
Class-action plaintiffs in a similar case in North Carolina were also
unsuccessful in stopping the siting of a PCB disposal facility." ° The
plaintiffs alleged that race had to be a factor in the siting decision because
the county in which the PCB facility would be located had a higher

93. Village of Arlington Heights v. Metropolitan Hous. Dev. Corp., 429 U.S. 252,264266 (1977).
94. Direct evidence is rare. Stephen C. Jones, EPA Targets 'EnvironmentalRacism,'
NAT'L L.J., Aug. 9, 1993, at 34.
95. Arlington Heights, 429 U.S. at 266. The Court listed five categories of circumstantial evidence which could establish discriminatory intent: (1) whether the impact is racially
disparate, (2) the historical background of the decision, (3) the sequence of events that led
to the decision, (4) any departures from the normal decision-making process, (5) the
legislative or administrative history. I&at 266-268. Statistical evidence that shows a pattern
of discrimination can be circumstantial evidence. Jones, supra note 94, at 35.
96. See, e.g., East Bibb Twiggs Neighborhood Ass'n v. Macon-Bibb County Planning
& Zoning Comm'n, 706 F. Supp. 880 (M.D. Ga.), affid, 896 F.2d 1264 (11th Cir. 1989).
97. 482 F. Supp. 673, 675 (S.D. Tex. 1979), aJfd without op., 782 F.2d 1038 (5th Cir.
1986).
98. Bean, 482 F. Supp. at 675.
99. Id. at 679.
100. Arlington Heights, 429 U.S. 252 (1977).
101. Bean, 482 F. Supp. at 680. In attempting to establish a discriminatory intent, the
plaintiffs provided the court with three sets of statistical data. I& at 678-679. The court
stated that while it is possible for statistical data alone to prove discriminatory intent in
extreme cases, the data was not sufficient in this case. Ii. at 677.
102. Lazarus, supra note 53, at 832 (citing NAACP v. Gorsuch, No. 82-768-CIV-5
(E.D.N.C. Aug. 10, 1982)).
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percentage of minorities than any other county in North Carolina.'0 3 The
court denied preliminary injunctive relief and found there was no evidence
that race was a motivating factor.'
A Georgia court reached a similar decision in East Bibb Twiggs
NeighborhoodAss'n v. Macon-Bibb County Planning & Zoning Commission."° In that case, the siting of a privately owned solid waste landfill
in a predominantly Black community was challenged on equal protection
grounds. 1' 6 As in Bean, the court applied the Washington v. Davis and
Arlington Heights standards, and found no evidence of discriminatory
intent.' O'
In making that determination, the court read the Arlington
Heights history requirement as being very restrictive, saying that decisions
by agencies other than the planning and zoning commission were not relevant. 108
Equal protection again failed to protect the minority plaintiffs in a
Virginia district court case. 1°9 Although the court found in R.S.E., Inc. v.
Kay that the siting of landfills for the previous twenty years had a disproportionate impact on minority communities, the court did not find a discriminatory intent when it applied the standards set out in Arlington Heights and
Davis." The court reached this decision despite the fact that four of the five
landfills were located in Black communities, and the only landfill that had
been closed down had been located in a white community."'
Surprisingly, minority plaintiffs have successfully asserted equal
protection claims in a similar area, specifically the unequal provision of
municipal services." 2 In those cases, the courts have inferred discriminatory intent from the government's knowledge of disparate impact." 3 The
103. See id. at 832.

104. Id.
105. 706 F. Supp. 880 (M.D. Ga.), aff'd, 896 F.2d 1264 (11th Cir. 1989).
106. Id. at 881.
107. Id. at 884. The court did note, though, that the siting decision did "of necessity
impact to a somewhat larger degree upon the majority population" in the community, which
were Blacks. Id at 884-5.
108. See id at 885.
109. R.I.S.E., Inc. v. Kay, 768 F. Supp. 1144 (E.D. Va. 1991), aff'd without op., 977
F.2d 573 (4th Cir. 1992).
110. Id. at 1148-1149.
111. Robert W. Collin & William Harris, Sr., Race and Waste in Two Virginia
Communities, in CONFRONTING ENVIRONMENTAL RACISM: VOICES FROM THE GRASSROOTS

93, 97-98 (Robert D. Bullard ed., 1992). The landfill had been closed because of its
detrimental effect on property values, in addition to concerns for health and safety. Id.
112. See, e.g., Ammons v. Dade City, 783 F.2d 982 (11th Cir. 1986). This case was
decided just three years before East Bibb was affirmed.
113. Lazarus, supra note 53, at 833. Specifically, the courts consider four factors:
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courts seem to be more willing to bestow a benefit than to eradicate a
burden." 4 One explanation could be that when providing equal municipal
services, one group does not have to suffer to benefit the other, whereas an
environmental risk has to be placed somewhere." 5 But, in contrast to that
theory, the court in one municipal service case went so far as to issue an
injunction against the city prohibiting any municipal service improvements
in the white communities until the services in the Black communities were
brought up to par.11 6 Another explanation for the different approach is
that there are significantly fewer decisions made regarding hazardous waste
facilities than there are regarding municipal services, so the plaintiffs
seeking equal municipal services will have an easier time showing a pattern
of discrimination. 1
Despite the unfavorable decisions that have been held under the Equal
Protection Clause, the filing of the complaint can be beneficial in and of
itself.1
Just by filing a complaint, the minority group educates the
public and increases the public's awareness of siting inequities. 9
Unfortunately, minority plaintiffs are likely to continue to fail when
asserting Equal Protection violations because of the prohibitive burden of
proving intentional discrimination, as dictated by the Supreme Court in
Davis and Arlington Heights."

m.

PURSUING ENVIRONMENTAL JUSTICE THROUGH TITLE

CIVIL RIGHTS ACT OF 1964

VI OF THE

A. IN THE COURTS

Due to the failure of the Equal Protection Clause, minority plaintiffs
have turned to Title VI of the Civil Rights Act of 1964.121 Title VI gives
discriminatory impact, foreseeability, legislative and administrative history, and knowledge.
Ammons, 783 F.2d at 988.
114. See Lazarus, supra note 53, at 833.
115. See id

116. Dowdell v. City of Apopka, 511 F. Supp. 1375, 1384 (M.D. Fla. 1981), affd,698

F.2d 1181 (1lth Cir. 1983).
117. Colopy, supra note 77, at 150.
118. Lazarus, supra note 53, at 829. In a case alleging equal protection violations in
providing municipal services, the trial court found as a matter of law that the filing of the
lawsuit was "the significant factor or substantial catalyst" for service improvements.
Ammons, 783 F.2d at 984 n.3.
119. See Lazarus, supra note 53, at 829.
120. See Fisher, supra note 18, at 306.
121. 42 U.S.C.S. § 2000d (Law. Co-op. 1989 & Supp. 1995). The statute states that
"No person in the United States shall, on the ground of race, color, or national origin, be

NORTHERN ILNOIS UNIVERSITY LAW REVIEW

[Vol. 16

an implied private right of action to people who have been discriminated

against on the basis of race, color or national origin in programs or activities
that receive federal funds. 22 The Supreme Court has held that a showing
of unjustified disparate impact is enough to show a violation of the
regulations that implement Title VI." 3 Many of the federal agency
regulations that implement Title VI state that discriminatory effect or
disparate impact is enough to prove a violation." Environmental justice
cases typically rely on violations of the regulations that implement Title
VI.'
In fact, like in the equal protection area, minority plaintiffs have
been successful in using Title VI to fight for equal municipal services like
roads, parks and water systems.' 2 These plaintiffs have succeeded on a
showing of disparate effect.' 7 For example, in Johnson, plaintiffs
prevailed by showing that the city knew that its provision of municipal
services had a racially discriminatory effect." Consequently, since many
environmental racism cases fail on the discriminatory intent factor, but often
can show disparate impact,2 9 Title VI looks like a viable alternative.
A primary limitation is that Title VI only applies to federally funded
activities or programs."O Consequently, federal agencies and programs are
clearly covered, but state agencies and programs are only subject to Title VI
if they receive a sufficient amount of federal aid.' 3' Practically speaking,
this is not really a limitation because most environmental laws provide

excluded from participation in, be denied the benefits of, or be subjected to discrimination
under any program or activity receiving Federal financial assistance." Id.
122. See generally Cannon v. University of Chicago, 441 U.S. 677, 706 n.41 (1979).
123. See Lau v. Nichols, 414 U.S. 563, 568 (1974). The Court reaffirmed in Guardians
Ass'n v. Civil Service Commission, 463 U.S. 582 (1983), that proof of discriminatory intent
is not required to show a violation of regulations that implement Title VI. See also Coalition
of Concerned Citizens Against 1-670 v. Damian, 608 F. Supp. 110, 127 (S.D. Ohio 1984).
On the other hand, suits brought under Title VI, not the regulations, are held to the Equal
Protection standard. That is, plaintiffs must show discriminatory intent. See Rozar v. Mullis,
85 F.3d 556 (11th Cir. 1996) (finding no evidence of intentional discrimination, thus no
violation of Title VI).
124. Luke W. Cole, Environmental Justice Litigation: Another Stone in David's Sling,
21 FORDHAM URn. L.J. 523, 530-531 (1993).
125. Id. at 531. For example, the EPA regulations that implement Title VI only require
a showing of discriminatory effect. 40 C.F.R. § 7.35 (1995).
126. Cole, supra note 124, at 539. See, e.g., Johnson v. City of Arcadia, 450 F. Supp.
1363 (M.D. Fla. 1978).
127. See Johnson, 450 F. Supp. at 1379.
128. Id. at 1378-1379.
129. See, e.g., R.I.S.E., 768 F. Supp. 1144.
130. 42 U:S.C.S. § 2000d (Law. Co-op. 1989 & Supp. 1995).
131. Lazarus, supra note 53, at 835.
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funding to state programs. 13 2 According to the statute, Title VI applies to
an entire agency if even one part of the agency receives federal funding.133
However, the federal funds must go to the particular program or activity
funded." 4 For example, if one state agency receives federal funds, that
does not mean that the other state agencies are subject to Title VI just
because they are all part of the same state government.
There is also some question as to the remedy available under Title
1 35
In Guardians Ass'n v. Civil Service Commission of New York, 136
VI.
the Court held that equitable relief was available under Title VI, but
damages were only available upon a showing of intentional discrimination.1 37 This may not be a limitation any more, though, and damages may
be available as a remedy even absent a showing of intentional discrimination. 31 In ruling on a case brought under Title IX of the Education Act
Amendments of 1972,139 the Supreme Court held that damages were
Since Title
available as a remedy for intentional violations of Title IX.
IX was modeled after Title VI, and courts rely on the precedents of the
other when making decisions, it is likely that damages will now be available
for intentional violations of Title VI, even without proving intentional
discrimination. 4 ' Even if damages are not available, it may nevertheless
prove beneficial to environmental justice plaintiffs because an equitable
remedy forces a redistribution of the harms rather than effectively paying to
continue polluting. 42 Plaintiffs would not face the problem that common
law claims create, where damages are awarded but the facility can continue
to operate.

132. Id. Examples of environmental statutes which provide funding to states are: the
Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA), 42
U.S.C.S. §§ 9601-9675 (Law. Co-op. 1989 & Supp. 1995) (hazardous waste); the Resource
Conservation and Recovery Act (RCRA), 42 U.S.C.S. §§ 6901-6992k (Law. Co-op. 1994 &
Supp. 1995) (hazardous waste); the Toxic Substances Control Act, 15 U.S.C.S. §§ 2601-2692
(Law. Co-op. 1982 & Supp. 1995) (chemical toxic substances); the Clean Water Act, 33
U.S.C.S. §§ 1251-1387 (Law. Co-op. 1987 & Supp. 1995); and the Clean Air Act, 42
U.S.C.S. §§ 7401-7671q (Law. Co-op. 1989 & Supp. 1995).
133. 42 U.S.C. § 2000d-4a (Law. Co-op. 1989 & Supp. 1995)
134. Cole, supra note 124, at 532 n.36.
135. Lazarus, supra note 53, at 836.
136. 463 U.S. 582 (1983).
137. Id. at 593.
138. Lazarus, supra note 53, at 836.
139. 20 U.S.C. §§ 1681-1688 (1991 & Supp. 1995).
140. Franklin v. Gwinnett County Pub. Schs., 503 U.S. 60, 76 (1992).
141. Fisher, supra note 18, at 329.
142. Id.
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The Supreme Court has yet to rule on the extent of a plaintiff's burden
of proof, but to date lower federal courts have analogized Title VI to Title
VII 4" and have required the same burden of proof.'" Thus, to establish
disparate impact under Title VI, the plaintiff must show a discriminatory
effect. 45 The burden, then, shifts to the defendant, and if the defendant
can show a non-discriminatory reason for the actions, the burden then shifts
back to the plaintiff to prove that the reason is just pretextual.14 In Coalition of Concerned Citizens Against 1-670 v. Damian,147 the plaintiffs were
successful in showing that the siting of a highway would have a discriminatory effect on minorities, but ultimately lost the case because the defendant
1
was able to offer legitimate, non-discriminatory reasons for the location. "
The plaintiffs could not show that these reasons were pretextual because
they could not offer 1a49less discriminatory alternative that still met the
defendant's objectives.
While the burden of showing reasonable alternatives seems prohibitive,
in practice, the effect of shifting the burden to the defendant to show
legitimate non-discriminatory reasons often leads to a settlement, pre-

143. 42 U.S.C.S. §§ 2000e-2000e-16 (Law. Co-op. 1989 & Supp. 1995). Title VI and
Title VII are both part of the Civil Rights Act of 1964, and serve similar goals. See Stuart

Biegel, School Choice Policy and Title VI: Maximizing Equal Access for K-12 Students in
a Substantially Deregulated Educational Environment, 46 HASTINGS L.J. 1533, 1545-1546
(1995).

144. Fisher, supra note 18, at 320. It is arguable that this is a harsh burden of proof
because while Title VII is applicable to the private sector labor market, Title VI only applies
to those who avail themselves of federal funds. lad
145. See Scelsa v. City Univ. of New York, 806 F. Supp. 1126, 1140 (S.D.N.Y. 1992).
In some cases, discriminatory effect may be implied if the facility was successfully fought
by a white community. Fisher, supra note 18, at 325. But see East Bibb, 706 F. Supp. at
885.
146. Scelsa, 806 F. Supp. at 1140.
147. 608 F. Supp 110 (S.D. Ohio 1984) [hereinafter Concerned Citizens].
148. The Civil Rights Act of 1991, Pub. L. No. 102-166, 105 Stat. 1071 (Nov. 21,
1991, codified in scattered sections of 42 U.S.C.S.), requires a defendant trying to rebut the
plaintiff's evidence of disparate impact in Title VII employment discrimination cases to show
that the nature of the program is non-racial and necessary. Fisher, supra note 18, at 321.
Since courts use Title VII as precedent for Title VI, defendants in Title VI actions should
also bear this greater burden. Id. The record showed that the site for the highway was chosen
along a creek and an existing railroad right of way in order to minimize displacement and
dividing neighborhoods. Concerned Citizens, 608 F. Supp. at 127. Also, the alternative site
would have had a greater impact on minorities. Id.
149. Concerned Citizens, 608 F. Supp. at 127-28. Plaintiff's alternative solution
involved a combination of light rail transport and improvement of the existing streets. Id
at 127.
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empting plaintiffs burden."5° To avoid the problem of momentum that
plaintiffs faced in Concerned Citizens,"' lawsuits should be filed early,
before a significant amount of time and money has been spent on the
project. 52 Also, even though plaintiffs may not have the scientific
knowledge necessary to site a hazardous waste facility, there might be other
sites that were proposed that could be asserted as reasonable alternatives,
thus meeting the burden.' 53
Because the plaintiff does not need to prove intent under Title VI, he
is more likely to be successful.M However, for the plaintiff to be successful, he is going to have to overcome the problem that surfaced in the
Equal Protection cases concerning a valid measurement of disparate
impact.'55 Most of the studies have used pre-set units of measurement,
such as ZIP codes or census tracts, 56 but a problem arises because these
57
units often bear no relationship to the location or effect of the facility.
Consequently, the results tend to be artificial and can be easily manipulated
by the courts. 5 8 In response, environmental justice attorneys should focus
their attention on developing alternative means of measuring disparate
impact. The most effective measurement would be to examine the area
around the facility in concentric circles, starting at the facility and moving
outward.' 59 Unfortunately, that would require a lot of time and money,
since there are no existing statistics for this measurement, like there are for
6
ZIP codes or census tracts. W
On May 28, 1996, a group of Pennsylvania residents filed a lawsuit in
district court alleging discrimination in violation of Title VI and the EPA
regulations implementing Title VI.' 6' According to the complaint, eight
150. Lazaus, supra note 53, at 838.
151. Although construction had not begun, about six million dollars had already been

spent acquiring the property for the project. 608 F. Supp. at 113.
152. Fisher, supra note 18, at 327.
153. Colopy, supra note 77, at 163 n.169.
154. Lazarus, supra note 53, at 839.
155. When the plaintiffs in Bean used census tracts as the unit of measurement, the
court suggested that a more closely tailored unit of measurement might have helped their

case. 482 F. Supp. at 680. In contrast, in East Bibb, the court relied on census tracts and
rejected plaintiffs' use of a larger commission district as the unit of measurement. 706 F.
Supp. at 884-85.
156. See supra text accompanying notes 28, 31-32.
157. Fisher, supra note 18, at 323.
158. Id.
159. Id. at 324.

160. Id.

161. Chester, Pa., Residents File Environmental Racism Suit Against State DEP, Toxic
Chem. Litig. Rep. 23,274, (Andrews Publications, June 18, 1996).
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waste treatment facilities are located in three census tracts which are 66
percent to 77 percent Black, in a county that is 86.5 percent white. 62
Depending on its outcome, this case may prove to be a springing board for
environmental justice advocates. On the other hand, Title VI may follow
Equal Protection down the same blind alley.
B. THE ADMINISTRATIVE ROUTE

Title VI can also be addressed through the administrative process,
rather than in court. 63 This might be a more successful route given the
attitude of the Clinton administration." 6 The EPA regulations that
implement Title VI state that recipients of federal funds should not
implement policies that have a discriminatory effect or purpose. 65 When
determining violations of Title VI, the EPA regulations say that a discriminatory effects test should be applied."s The regulation goes further,
though, to state that recipients who have discriminated in the past should
take affirmative action to remedy that past discrimination. .67 Although the
regulation does not specify how this is to be achieved, legislation introduced
in Congress may provide some guidance.'" One bill proposed that
permits for new solid waste or hazardous waste facilities be denied if the
facility was seeking to operate in an "Environmentally Disadvantaged
Community,"'" unless there were no alternative sites. 7 ' A more radical
response would be to enact a moratorium on the siting or permitting of toxic
waste facilities in designated "Environmental High Impact Areas."'' To
file an administrative complaint with the EPA, it is not necessary to have a
162. Id.
163. Id. at 313.
164. Id. at 316. For example, in 1994, President Clinton issued an executive order that
required all agencies to ensure compliance with Title VI when their programs have
environmental consequences. Exec. Order No. 12,898, 59 Fed. Reg. 7629 (1994), amended
by Exec. Order No. 12,948, 60 Fed. Reg. 6381 (1995) (amending the date for compliance).
The government has also increased the political pressure on local siting authorities by
following through and investigating environmental racism claims. Fisher, supra note 18, at

315.

165. See 40 C.F.R. § 7.35(b) (1995).
166. See 40 C.F.R. § 7.35.
167. See 40 C.F.R. § 7.35(a)(7).
168. Fisher, supra note 18, at 330.
169. A community is "environmentally disadvantaged" if it is within two miles of the
facility and has a greater minority population, percentage-wise, than the United States. H.R.
1924, 103d Cong. (1993).

170. Id.

171. See H.R. 2105, 103d Cong. (1993). The high impact areas would be the 100 worst
toxic chemical sites found through a comprehensive survey. Id.
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lawyer. All it takes to start the process is a letter alleging a discriminatory

action or impact on the basis of race, color, or national origin by a recipient

of federal funds. 72

The administrative route has a few drawbacks, however. First, the
complainant has no role in an administrative action. 173 Also, there are no
realistic time limits for a response.174 The primary penalty that can be
imposed by the EPA on a Title VI violator is termination of its funding, so
the remedy does not flow directly to the complainants. 17
Another
drawback is that the filing of an administrative complaint does not toll the
176

statute of limitations for a Title VI lawsuit.
Since its inception in 1971, the EPA has traditionally downplayed its

civil rights role. 77 But in 1994, the EPA established an office to handle
Title VI issues. 178 Since the EPA already collects information about
environmental quality and pollution,179 it could correlate this information
with data on race and socioeconomic status from the census, then a database
would be available to influence siting decisions based on equity con-

cerns." ° In doing so, the EPA could, at a minimum, require that recipi-

ents of federal funds demonstrate that the funds are to be used in a raceneutral way.' 8 ' If the EPA wanted to take a stronger stance, it could

require that the recipients show that minority groups are proportionally
82
represented among the beneficiaries of the funds.'

172. Luke W. Cole, Civil Rights, Environmental Justice and the EPA: The Brief

History of Administrative Complaints Under Title VI of the Civil Rights Act of 1964, 9 J.
ENVTL. L. & Lio. 309, 314-15 (1994).

173. Cannon v. University of Chicago, 441 U.S. 677, 706-7 n.41 (1979).,
174. Cole, supra note 172, at 321.

175. 40 C.F.R. § 7.130(a) (1995).
176. Cole, supra note 172, at 321. The statute of limitations for a Title VI action is
governed by the same rules as other civil rights causes of action. Courts have held that the
state personal injury statute of limitation applies. See Rozar v. Mullis, 85 F.3d 556, 561
(11 th Cir. 1996).

177. See Lazarus, supra note 53, at 837.
178. Environmental Justice: Use of Civil Rights Law to Advance Equity Goals
Discussed, NAT'L ENvTL. DAILY (BNA), Sept. 29, 1994, availablein LEXIS, BNA Library,
BNANED File.

179. Lazarus, supra note 53, at 826. The EPA collects this information through such
acts as the Emergency Planning and Community Right to Know Act. 42 U.S.C. §§ 1100111050 (1986). Under this Act, companies report the amount of toxics they release in the
Toxic Release Inventory. Id.
180. See Lazarus,.supra note 53, at 827.
181. Id. at 836.
182. Id.
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The first successful use of Title VI at the administrative level to stop
an unwanted land use was North CarolinaDepartment of Transportationv.
Crest Street Community Council, Inc.'83 In Crest, community residents

filed an administrative complaint with the United States Department of

Transportation, alleging that a proposed highway extension discriminated
against Blacks and violated Title VI.84 After making preliminary findings

of Title VI violations, the Department of Transportation Director of Civil

Rights urged the North Carolina Department of Transportation to negotiate
a resolution with the community.8 5 After negotiations, an8 6agreement was
reached that lessened the impact on the Black community.
Currently, the EPA's Office of Civil Rights is investigating several
possible Title VI violations.8 7 One site is located in Flint, Michigan,
which received a permit from the Michigan Department of Natural
Resources to bum wood waste.8' A public interest group, called the
Guild Law Center, which represents the local chapter of the NAACP, asserts
that the Michigan Department of Natural Resources violated Title VI by
approving the permit.'8 9 The Guild Law Center alleges that the population

within one mile of the site is 55 percent Black, while the total Black

population in the state is only about 14 percent."9

The Office of Civil

Rights agreed to investigate after the EPA's Environmental Appeals Board

ruled that allegations of racism were not a valid basis to review a Clean Air
Act permit. 9 '

183. 479 U.S. 6 (1986).
184. Id. at 8.
185. Id. at 9.

186. Id.

187. Discrimination: EPA Officials to Inspect Michigan Incinerator Site as Part of

Investigation, Nat'l Env't Daily (BNA) Aug. 17, 1995, availablein LEXIS, BNA Library,
BNANED File. In fact, according to Office of Civil Rights, it has completed investigation
of five complaints. At the time this article was published, though, no results could be
released because they were in various stages of drafting and had not yet been approved by
the Office of General Counsel. Telephone Interview with Michael Mattheisen, attorney with
the Office of Civil Rights (Dec. 18, 1996). In addition, the Office of Civil Rights is currently
investigating seven complaints and has six under consideration. Id.
188. Discrimination: EPA Officials to Inspect Michigan Incinerator Site as Part of

Investigation, Nat'l Env't Daily (BNA) Aug. 17, 1995, availablein LEXIS, BNA Library,
BNANED File.

189. Id. The case is NAACP-Flint Chapterv. Engler, Mich. Cir. Ct. 95-38228CZ (July

11, 1995). Id. The Guild Law Center also sued for violations of the Michigan Constitution. I&
190. Id.
191. Colopy, supranote 77, at 186 n.302. Later, the EAB issued a new opinion, in which
it omitted that portion of the opinion. Id Arguably, racism is still grounds for review.

19961

TITLE VI AND ENVIRONMENTAL JUSTICE

was filed by community groups from Iberville Parish, Louisiana."9
Iberville Parish is in the heart of "Cancer Alley," which got its name as a
result of the 175 chemical plants located there. 93 The community
opposed the granting of a permit by the Louisiana Department of Environmental Quality ("LDEQ") to Supplemental Fuels, Inc., to build a hazardous
waste storage facility.'" After the complaint was accepted, the LDEQ
denied Supplemental Fuels' permit, stating that it did not consider adequate
alternative sites.'" Supplemental Fuels subsequently sued LDEQ, but
LDEQ's decision was upheld as reasonable by the Louisiana Court of
1
Appeals. 9
A similar complaint, accepted by the EPA on the same day as the
Louisiana complaint, has reportedly been decided and the decision will be
released after approval from the Office of General Counsel.1"
The
complaint alleges that the siting of a hazardous waste facility in Noxubee
County, Mississippi, violates Title VI because Noxubee County is 69 percent
Black while the rest of Mississippi is only 35 percent Black. 98 Residents
of Noxubee County formed African Americans for Environmental Justice
and researched possible alternative sites in Mississippi. 99 The result was
that 22 counties in the state met the geological requirements, and Noxubee
County had the highest percentage of Black residents."
More recently, in November 1994, a Title VI complaint was filed
opposing the siting of a hazardous waste facility in Louisiana."° The
resulting EPA investigation into the state's siting standards led the governor
of Louisiana to cancel the permit.'
CONCLUSION
No one wants to live near a hazardous waste facility for aesthetic
reasons, but more importantly, because the health effects are potentially
dangerous and largely unknown. Unfortunately, our modem society creates

192. Cole, supra note 172, at 327.
193. Id.
194. Id.
195. Id. at 333-34.
196. In re Supplemental Fuels, Inc., 656 So.2d 29 (La. App. 1995).
197. Telephone Interview with Michael Mattheisen, attorney with the Office of Civil
Rights (Sept. 9, 1996).
198. Cole, supra note 172, at 336.
199. Id.
200. Id. at 338.
201. Fisher, supra note 18.
202. Fisher, supra note 18.
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hazardous wastes which must be placed somewhere. While all of society
benefits from processes that create hazardous wastes, the studies show that
the burden of storing them is being placed on minority communities. The
evidence strongly suggests that race is a primary factor in hazardous waste
siting decisions, and that environmental racism exists. The over-abundance
of hazards in minority communities is not just a function of being poor.
Minority plaintiffs have tried several avenues in an attempt to achieve
environmental justice, but have had problems with each. Common law tort
claims fail because polluting is legal, and not unreasonable, if done pursuant
to a valid permit. Even if the plaintiff can prove unreasonableness, the only
remedy available is damages, which doesn't stop a site from polluting. The
biggest problem with the common law, and with existing environmental
statutes, is that aggregate affects of pollution are not considered. Existing
environmental statutes can be effective, but are often limited by the remedy
available. The delay, though, could cause the polluters to seek another site.
The federal government has tried to address the problem by authorizing
studies and requiring agencies to implement environmental justice strategies,
but these actions do not give communities a cause of action to fight the
placement of unwanted land uses." 3 Title VI gives minorities that cause
of action. Under Title VI litigation, minorities should only have to show a
disparate impact, as opposed to intent as required under Equal Protection.
The impact must be unjustified, though, which means there are no nondiscriminatory reasons for the decision. Although it is debatable whether
damages will be available under Title VI, plaintiffs can be successful even
if equitable relief is all that is available. In fact, minority plaintiffs may be
better off because equitable relief will force a redistribution of the harms,
something common law claims fail to do. Title VI claims will be more
likely to succeed if environmental justice attorneys can develop alternative
units to ZIP codes and census tracts to measure disparate impact. Equal
Protection claims are also likely to benefit from that information.
There are a number of administrative complaints pending before, the
EPA Office of Civil Rights, and although none of the decisions have been
approved for release, the investigations into five of the complaints have been
Those opinions, when released by the Office of General
completed. 2'
Counsel, will provide some guidance to environmental justice complainants.
Ultimately, achieving true environmental justice will require changing
attitudes that have existed for many years. Hopefully, Title VI will provide
203. Serena M. Williams, The Anticipatory Nuisance Doctrine: One Common Law

Theory For Use In Environmental Justice Cases, 19 WM. & MARY ENvTL. L. & POL'Y REV.

225 (1995).
204. See supra note 188 and accompanying text.
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the vehicle through which minority plaintiffs can begin to address the
environmental inequities that plague their communities.
NATALIE
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